
STATE OF INDIANA 

COUNTY OF LAKE 

) 

) SS: 
) 

CITY OF HAMMOND, INDIANA 

Plaintiff, 

v. 

FRANCISCAN ALLIANCE, INC., 

Defendant. 

IN THE LAKE SUPERIOR COURT 
CROWN POINT, INDIANA 
ROOM7 

CAUSE NO. 45D11-2212-PL-000707 

FRANCISCAN ALLIANCE, INC.'S VERIFIED EMERGENCY MOTION FOR STAY OF 
PROCEEDINGS AND FOR STAY OF PRELIMINARY INJUNCTION PENDING APPEAL 

Defendant, Franciscan Alliance, Inc. ("Franciscan"), by counsel, and pursuant to 

Rule 62 of the Indiana Rules of Trial Procedure and Rule 39 of the Indiana Rules of 

Appellate Procedure, respectfully requests a stay of proceedings pending appeal, and 

further requests a stay of the preliminary injunction entered by this Court on 

December 22, 2022 ("Preliminary Injunction'), pending appeal. Franciscan requests 

this relief on an emergency, expedited basis. Franciscan's Indiana Department of 

Health hospital license expires in three days, on Saturday, December 31, 2022. It will 

be unlawful - not to mention dangerous to the public - for Franciscan to continue 

hospital operations without a license. It is impossible for Franciscan to comply with 

the Preliminary Injunction, and the Preliminary Injunction puts patients at substantial 
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risk of death or serious bodily injury. Therefore, a ruling on Franciscan's Motion for 

Stay must be imminent, and if not forthcoming by December 29, 2022, Franciscan will 

have no choice but to seek emergency relief from the appellate court. In support of 

this Motion for Stay, Franciscan states as follows: 

Background 

1. The City of Hammond ("City'' or "Hammond") claims that it has known 

of Franciscan's plans to close its downtown Hammond hospital (the "Hospital") since 

November 3, 2022. ~ Verified Complaint for Temporary, Preliminary, and 

Permanent Injunction ("Complaint'') ,i 14. 

2. Nonetheless, the City did nothing for six weeks until December 19, 

2022, when it filed its Verified "Emergency" Motion for Temporary Restraining Order; 

Attorney's Temporary Restraining Order Certification; Verified Motion for Preliminary 

and Permanent Injunction; and, Verified Complaint for Temporary, Preliminary, and 

Permanent Injunction. 

3. The Court immediately set the matter for a hearing to take place at 2:30 

p.m. the next day, December 20, 2022. 

4. Counsel for Franciscan filed their appearances and Verified Response 

to the City's Request for Preliminary Injunction on December 20, 2022, prior to the 

hearing set for later that afternoon. 
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S. At the 2:30 p.m. hearing on December 20, 2022, counsel for Franciscan 

objected to an evidentiary hearing on less than 24 hours' notice to Franciscan. In 

response, the Court continued the hearing to 9:00 a.m. the next morning, December 

21, 2022. 

6. The Court held an evidentiary hearing on the City's Request for 

Preliminary Injunction on December 22, 2022, and ordered the parties to tender 

proposed findings of fact and conclusions of law by 9:00 p.m. that evening. 

7. On December 23, 2022, the Court found and ordered as follows: 

a. The PLAINTIFF'S motion for a preliminary injunction was 
GRANTED. 

b. The Court hereby enjoins the DEFENDANT from closing the 
emergency department presently operating in downtown 
Hammond. 

c. The emergency department is to remain open and the 
DEFENDANT is Ordered to take all steps necessary to ensure 
that the facility in downtown Hammond remains legally licensed 
and operational. 

d. The DEFENDANT is prohibited, until further Order of this Court, 
from taking steps to diminish or in any way reduce the health 
care currently provided to patients at the downtown Hammond 
facility for a period of nine (9) months. 

e. The PLAINTIFF is instructed to immediately undertake all 
necessary efforts to obtain an emergency medical provider for 
the citizens of Hammond. 

f. This Court is very unlikely to grant the PLAINTIFF any further 
extension of time. 
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g. Any and all motions or requests of either party not specifically 
ruled upon herein were DENIED. 

Franciscan's Appeal 

8. Earlier this morning, on December 28, 2022, Franciscan filed its Notice 

of Appeal with the Court of Appeals. A true and correct copy of the Notice of Appeal, 

with a copy of the Preliminary Injunction attached, is attached hereto as Exhibit A. 

Thus, an appeal of the Preliminary Injunction is now pending. 

Forcing the Emergency Department to Stay Open is Both Dangerous and 
Unlawful 

9. Rather dramatically, Hammond claimed in its Complaint, without 

reference to any supporting data or evidence, that "people are going to die" if the 

Hospital emergency department is consolidated into other Franciscan emergency 

medicine assets outside of Hammond. Complaint, ,i 22. In fact, since Hammond 

waited until the last minute to file its request for injunctive relief, presumably for 

tactical advantage, the opposite is now true. 

10. A hospital cannot be opened or closed overnight. Since it decided to 

close the Hospital completely, including the Emergency Department, Franciscan has 

notified the following service providers of its decision and its intention to terminate 

or alter their contracts with Franciscan: American Physician Group (Emergency 

Medicine Physicians); Superior Ambulance (inter-hospital transfer team); American 
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Heritage (security), its dialysis provider, Lakeshore Landscaping (ice and snow 

removal), and various other service providers necessary to run a hospital safely. 

11. As of December 31, 2022, Franciscan will be physically unable to 

provide on-site laboratory and pharmacy services, radiology services, respiratory care 

services, surgery services, wound care services, dietary services, emergency 

department services, or any of the necessary support services, including 

environmental services (including sanitization), security, or patient advocacy. 

12. It will not be safe for patients in need of care to present to the Hospital 

after December 31, 2022. Patients presenting after December 31, 2022, will have to 

be transferred to other area hospitals. Those hospitals will have to be contacted each 

time to ensure that they have the capacity to take the patient and ambulance 

transportation will have to be arranged. The delay associated with transferring a 

patient to a local hospital, as opposed to transporting the patient directly to such 

hospital in the first place, will be life-threatening with respect to patients suffering 

particularly serious emergency conditions such as heart attacks, strokes, respiratory 

distress, septic shock, sickle cell crises, traumatic injuries, and serious infections, to 

name a few. 
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13. Franciscan's Indiana Department of Health hospital license expires on 

December 31, 2022. It is unable to truthfully make the representations necessary to 

renew its license, including the availability of the services described above and its 

expectation that it will average at least three inpatients per day. It will be unlawful for 

Franciscan to continue Hospital operations without a license. 

The City Has Not Been Harmed 

14. Franciscan had the right in May of 2021 to close the entire Hospital, 

including the emergency department. It had no obligation, contractual or otherwise, 

to notify the City of its plans. It chose not to do that. Instead, it chose to try to 

significantly downsize the Hospital and keep the emergency department open. It 

chose to keep the public informed of its plans. Unfortunately, due to at least three 

significant developments, the option of keeping the Hospital open proved 

unsustainable. First, like nearly all hospitals around the country, Franciscan has 

experienced a substantial shortage of qualified hospital employees in nearly every 

area of the Hospital. Second, 90% of the patients presenting to the Hospital 

emergency department did not have life-threatening conditions in need of 

sophisticated emergency medical treatment. Third, in-patient admissions at the 

Hospital had been dropping substantially over time, to the point where it is admitting 
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an average of less than two patients per day. An inpatient census of less than two per 

day fails to meet the definition of a hospital for state licensing requirements. 

15. Hammond is in no worse position now than it would have been if 

Franciscan had chosen in May of 2021 to close the entire Hospital. There are two full

service, acute-care hospitals located closer to many areas of Hammond than the 

Hospital (St. Catherine's and Munster Community), and Franciscan's Munster Hospital 

is located approximately six miles from downtown Hammond. Hammond residents 

have had and will continue to have ample access to emergency care irrespective of 

the Hospital's closure. Furthermore, Hammond was unable to articulate how it has 

been harmed or the extent of the harm by supposedly being 18 months behind in the 

planning process with respect to finding another emergency department provider, a 

speculative endeavor at best. Even if it could show that it is 18 months behind in trying 

to find another provider, Franciscan was not obligated to notify the City of its plans to 

downsize and/or close the Hospital. The City has not been legally harmed by 

Franciscan's initial decision to downsize the Hospital or by its change in plans to 

completely dose the Hospital. The City failed to point to a single contract or economic 

development prospect that fell through due to Franciscan's change in plans. 

16. Importantly, a stay of the Preliminary Injunction pending appeal will not 

harm the City either. Again, the City had not been harmed in the first place, before 
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the Court's entry of the Preliminary Injunction. Moreover, suspending the effect of the 

Preliminary Injunction will merely return the parties to the status quo that existed 

before the Preliminary Injunction was entered. Indeed, it is the Preliminary Injunction 

itself - and not Franciscan's request for a stay - that fundamentally alters the 

respective position of the parties as it existed before the City filed this lawsuit. 

The Harm to Franciscan in Enforcing the Preliminary Injunction Is Monumental 

17. The harm to Franciscan caused by the preliminary injunction at this late 

hour is enormous. Franciscan has been engaged in complex and intense planning for 

the last six weeks or more to concentrate its emergency medicine resources in 

Munster and Dyer. It's hospital license with the Indiana Department of Health will 

expire at the end of the year. Even if it could somehow operate the emergency 

department safely without a license, it would be prohibited from billing for its 

services. Forcing it to provide emergency care without compensation, when it has a 

fully-equipped, modern emergency department approximately six miles down the 

road is inherently unjust; particularly, when the harm to the City is non-existent. 

Specific Performance of the Alleged Promise is Error 

18. The City has not alleged breach of contract in this case because no such 

contract exists. Instead, the City has argued, under the doctrine of promissory 

estoppel, that equity must prevent injustice by enforcing the alleged promise. 
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However, under the circumstances, the remedy of specific performance is wholly 

disproportionate to the City's damages and it is unfair. The City's damages should be 

limited to those expenses that the City incurred in relying on Franciscan's alleged 

promise. 5.e.e. Restatement (Second) of Contracts § 90, Comment d, Illustrations 8, 12 

(specifically adopted by the Indiana Supreme Court in First National Bank of Logansport 

v. Logan Mfg. Co., Inc. 577 N.E.2d 949, 954 (Ind. 1991 ). Specific performance is 

inequitable, unjust, and unfair, under the circumstances. 

An Appeal Bond Should Be Set For a Minimal Amount 

19. Indiana Trial Rule 62(() states that, "[w]he an appeal is taken from an 

interlocutory or final judgment granting ... an injunction, . .. the court to which the 

application is made in its sound discretion may suspend ... the injunction .. . during 

the pendency of the appeal upon such terms as to bond or otherwise as it considers 

proper for the security of the rights of the adverse party." Indiana Trial Rule 62(0) 

provides for an appeal bond or other security when the Court stays proceedings 

pending appeal. Trial Rule 62(0)(2) provides criteria for the amount of any security 

pending appeal, none of which is applicable in this case involving a preliminary 

injunction forcing a private corporation to maintain an emergency department for 

nine months. Franciscan would propose an appeal bond or letter of credit in an 

amount sufficient to cover the City's costs of the appeal in an amount of $100,000. 
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An Expedited Ruling on Franciscan's Motion for Stay is Necessary 

20. Franciscan requests the relief set forth in its Motion for Stay on an 

emergency, expedited basis. As noted above, Franciscan's Indiana Department of 

Health hospital license expires in three days, on Saturday, December 31, 2022. It will 

be unlawful - not to mention dangerous to the public - for Franciscan to continue 

hospital operations without a license. It is impossible for Franciscan to comply with 

the Preliminary Injunction, and the Preliminary Injunction puts patients at substantial 

risk of death or serious bodily injury. Therefore, a ruling on Franciscan's Motion for 

Stay must be imminent, and if not forthcoming by December 29, 2022, Franciscan will 

have no choice but to seek emergency relieffrom the appellate court. See Ind. App. R. 

39. 

For all of the foregoing reasons, Franciscan respectfully requests that the 

Court stay enforcement of the Preliminary Injunction and all further proceedings in 

the Lake Superior Court during the pendency of Franciscan's appeal. 
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Verification 

I hereby verify, under penalties of perjury, that the foregoing statements are 

true and correct. 

Barbara Anderson, Interim Hospital President 
Franciscan Health Hammond 

Respectfully submitted, 

ts/ Robert A Anderson 
Robert A. Anderson, Attorney No. 15359-71 
Hillary N. Buchler, Attorney No. 32526-49 
KRIEG DeVAULT LLP 
8001 Broadway, Suite 400 
Merrillville, Indiana 46410 
Telephone: (219) 227-6100 
Facsimile: (219) 227-6101 

r a nde rson@kdlegal ,com 
hbucbler@kdleg.al,com 

Attorneys for Defendant Franciscan Alliance, Inc. 
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.... 
I 

r 

certificate of Service 

The undersigned certifies that a copy of the foregoing has been served electronically 

upon the following counsel of record through the Indiana E-Filing System (I EFS) on 

December 28, 2022. 

Michael E. Tolbert 
Tolbert & Tolbert LLC 
1085 Broadway, Suite B 
Gary, Indiana 46402 

David W. Westland 
Westland & Bennett, P.C. 
2929 Carlson Drive 
Hammond, IN 46323 

KP 14282308 J docx 

Kevin C. Smith 
Smith Sersic, LLC 
9301 Calumet Avenue, Suite 1 F 
Munster, IN 46321 

ls/Robert A Anderson 
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